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EEFORE THE
POLLUTION CONTROL BEARINGS BOARD
STATE OF WASHINGTON

IN ThHE MATTER OF
DO GOODWIIN AND ORAIT FORE,

BCHB Los Wnd 829

FILAL FINDINGS QF FPACT,
CONCLUSIONS OF LAW
AND ORDER

Appellants,
V‘

STATE OF WASEINGTOI,
DEPARTMENT OF ECOLOGY,

Respondent.
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These are two appeals, consolidated for hearing, arising from
tne denial of two applications for the withdrawal of artifaicially
stored groundwaters. hearing was convened before the Pollution
Control Kearings Board, ¥W. A. Gissberg, Chairman, presiding, Chris
Smaith and Dave J. Mooney, at Spokane, Washington on December 1 and
2, 1977, Respondent elected a formal hearing pursuant to RCW 43,218B.230.
The last post-hearing brief in this matter was received on February 6,
1978.

Appellants appeared by and through thear attorney, Lawrence L.
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Tracy. Respondent appeared by aprd through its attorney, Laura E.
Ectert, Assistant Attorrey General. The Spokare reporting firm of
Rerter, Storey and !laller recorded the proceedings.

;itnesses were sworn and testified. Exhibits were examined.
Having hearé the testimony and examined the exhibits, and having
considered the briefs and argurents of counsel, and keing fully advised,
the Pollution Control Hearings Board makes these

FINDINGS OF FACT
I

Appellant Don Goodwin owns land three miles vest of lloses Lake,
Washaington, and adjacert to Interstate Highway 80, Appellant Oran H.
Fore owns land three riles northeast of Mr. Goodwin's.

I1

In 1964, appellant Goodwin obtained a public groundwater right
to irrigate about cone half of his acreage. BEe forwvent the opportunity
of seeking public groundwater for the balance of his acreage at that
time. His prairary reason for not seeking additional water was his
belief that the balance of his acreage was not arable, even with
rrrigation. An official of the respondent, Departrment of Ecoleogy,
also advised Mr. Goodwin that groundwater for i1rragation would probably
continue i1n good supply despite a then-pending federal claim to the
groundwacer in that vicinity. Mr. Goodwin was not told that he could
noc: aponly for additional creoundwater at that tire.

I1I

In 1972, acraicultural advances nade tHe galance of Mr. Goodwin's

land arable. Anticipating the use of this land either for agriculture
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or sub-division into lots, Mr. Goodwin rmade application for a right to
wiindraw public groundwater on October 2, 1972,
Appellant Fore rade application to withdraw public groundwater,

to irrigate his land, on March 25, 1974,

v

The United States Columbia Basin Project is a major federal
program by wnich the waters impounded by the Grand Coulee Dam are made
availlable to farrers for irrigation. Long canals, or "wasteways”
transport the water south from Grand Coulee through agricultural regions
where smaller canals branch out into the fields. Water not diverted
into the fields along these wasteways flows into the federal Potholes
Regservoir, and 15 channeled further south from there. It had long
been the contention of the United States that at least some of the
water brought by these canals, and applied to fields for irrigation, found
1ts way below grournd and becare stored as groundwater, This artificially
stored groundwater commingled with the groundwater cccurring naturally,
and referred to by state law as "public” groundwater, RCW 90.44.0435
anda ,040.

On January 8, 1975, the State of Washington, through the
Departrment of Ecology {DOE), accepted the declaration of the United
States of America that a commingled portion of the groundwater in
the area betueen Grand Coulee and Potholes Reservoir had been
artifrcially stored by the Columbla Basin Project and hence was
owned by the United States. S8ee RCW 90.44.130. After lengthy study
and consideration, 1t was agreed by the Unlteé States that, 1in return

for tne State's acceptance of 1ts declaration of ovnership, it would
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allow the approoriaticn of 197,000 acre/feet per year of 1ts artifacirally
stored groundwater. This apount was calculated as the maximum amnount
winlrclh could be vitndravn without adverse effect upon the Columbia

basair Project. It wvas contemplated, however, that 2ll of the agreed
197,000 acre/feet per year would be withdravn fron areas set kack from
ard not in direct hvdraulic continuity with the wasteways or Potholes
Reservolr.

Or Janvarv 8, 1975, concurrently with accepting the federal
declaration, DOE promulgated regulations {(chapter 173-134 WACY to
ac-inister groundvater appropriation in a manner consistent v'ith the
federal declaration of ownership. One such regulation, VAC 173-134-060
(21 (1), articulated the federal-state agreement that 197,000 acre/feet
per vear of federal artificially stored groundwater be set aside for
apunropriation. Ancther such reculation, WAC 173-134-060(2} (0}, further
articulated the federal~state agreement that appropriation was
prohibited from wells on lands that hydraulically respond to changes
11 the water level in Potholes Reservolr. This latter, “"huffer zone®,
regulation, vas written in such a way that 1t arcuably would not be
effective until specific parcels of land wvere published in a
regulatory ordexr of the DOL:

". . . no applications for permits submitted
pursuant to WaC 173-134-060(2) shall he
approved for withdravals of artificirally
stored around waters from wells located on
lands adjacent to bureauv wastewvays and from
vells leocated on lands underlain by dground
water that hydraulically responds to changes
1n the water level in the Potholes Reservolir,
where land areas are designated as provided in
the next sertence. From time to tire, when

necessary to protect public and private
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interests 1n the Quincy subarea and to
otnervise provide proper implementation of

this chapter, the department shall, through

the i1ssuance of regulatory orders, designate
specrfically described geographic areas of land
adjacent to the wasteways and lands underlain
by grouné waters that hydraulically respond

to changes in Potholes Reservoir. . . .

On February 14, 1975, at the reguest of DOE, appellant Goodwin
made application for a right to withdraw artifically stored groundwater
at the sare place and for the same uses as his earlier application for
public groundwater. Appellant Fore dad likewise on January 31, 1975,
Both applications for artificizlly stored groundwater wvere accorded
priority dates corresponding to the dates on which their earlaier
applications for public groundwater were filed.

On February 25, 1575, the DOE published a notice in the Wenatchee
World which proposed specific parcels of land to be included 1n the
buffer zone set up by WAC 173-134-060(2) {0}, above. Appellants'
apvlications were within the proposed buffer zone.

On March 18 and 31, 1975, (Exhaibits A-2 and R-8) DOE denied
eacn appellant's application for artificially stored groundwater,
effective April 15, 1975, unless before that date, appellants applied
for a new point of withdrawal outside the buffer zone. Neither
appellant apolied for a neir point of withdrawal.

On March 19, 1975, DOE issued 1ts regulatory order (DE 75-54,
Exhibit R-7) placing the lands to which appellants' applications
pertained into the buffer zone, as proposed.

v .

There 1s groundwater available at the locations and in the

FINAL FINDINGS OF FACT,
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guantities avplied for by appellants. Fowever,

there 15 direct

hvdéraulic continuity between the groundwater underlying the lands

ovned by appellants, and the federal Potholes Reservo:ir such that

withdrawals fror wells on these lands will reduce the qguantity of water

in Potholes Reservoirr, volune for volurme.

VI

As of the date of this appeal, the DOE has nelther approved,

ror danied, nor issued any order with respect to the appellants'

apnlications to withdraw public groundwater.

VIiIt

any Conclusion of Law hereinafter stated with may be deemed

a Tanding of Fact 1s hereby adopted as such.

k]

comes to these
CONCLUSIONS OF LAW

I

ror trese Findings the Pollution Control Hearings board

Appellant Goodwin alleges that DOE i1s estopped from denying

his application for artificially stored groundwater bacause of

statersnts DOL made to him in 1964 advasing that groundwater for

irrigetion would continue in good supply. Appellent reasons that

DOZ's assurance placed him off-guard and lulled him i1nto seeking

groundwater rights to only part of his land in 1964, whereas his

application for groundwater raghts for the balance of his land would

have beer approved 1f made then, rather than
appellant's theory of estoppel. -
The elenents of ordinary estoppel are 1)

I, AL FPINDINGS OF FACT,
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or act inconsaistent with the clairn afterwards assertea, 2} action by
the other party on the faith of such admission, statement or act;
and 3) injury to such other party arising fror permitting the fairst
party to contradict or repudiate such admission, statement or act.

Shafer v. State, 83 Wn.2d 618, 623, 521 P,.24 736 (1974).

We have found that Mr. Goodwin's pranrary reason for not seeking
groundwater for the balance of his acreage, in 19584, was his belief
that the land was not arable, even with 1rraigation. Thus, we
conclude that the controlling reason for Mr., Goodvan's failure to
apply for additional groundwater was his own evaluation of his land
and not statements made by the DOL. The second, or reliance element, of
the three elements of estoppel enumerated akbove 1s therefore absent.
Furthermore, we have found that the agricultural advances which rade
the balance of Mr. Goodwin's land arable had not occurred in 1964,
Had an application for an irrigation groundwater right been rade 1n
1964, therefore, 1t would then have been denmred for lack of heneficial
use. This denial would have left Mr. Goodwin in no better position
than he 1s now. The third, or injury element, of the three elements of
estoppel 1s therefore absent also.
For these reasons, appellant has not made out a case of ordinary
estoppel. We therefore need not consider whether this would be a
proper case for application of estoppel against a governmental

agency. See Metropolitan Park District v. State, 85 ¥n.2d 821, 53%

P.2d 854 (1873%}).
II1 B
At 1ts outset, the Public Ground Water statute of this state

FINAL FIMNDINGS OF FACT,
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draws an important distinction between "public" and "artaficirally
stored"” groundwaters. RCW 90.44.035 and .040. Appellants have

each °i1led tio, separate applications--one for public and the otner for
artificrally stored groundwater. In this appeal there i1s no order of
the DOE with respect to the applications for public groundwater. This
Hearings Board is therefore vithout jurisdiction to review or adjudicate

those applications, RCW 43.21B.110.

ITY

e turn now to appellants' applications for artaficially stored
croundwater., Appellants' urge that DOE cannot deny these applications
under WAC 173-134-060(2) (0) prohibiting withdrawals in kuffer zones,

To do so, say appellants, reguires the invalid, retroactive application
of the regulatory order, DE 75-54, by which the buffer zone was
specitfically 1dentified on March 19, 1975.

Ta deternine whether a regulation was applied retroactively or
prospectively, we must establish the time at which the appellants
cbtained a vested right t¢ the law governing theirr applications for
artificially stored ground water. We agree with the pos:tion of DOE
that this was not the time of application; and, we conclude that
appellant's right could not vest prior to a final order by DOE granting

or denying the applications. Sterpel v. Department of Water Resources,

82 n.2d 109 (1973). By their own terms DOE's letters to appellants

nouv on appeal (Exhibits A-2 and R—-8) were only conditional denrals, not to

be final until Aprail 15, 1975, provided that appellants did not take
certain action bhefore that date. Apral 15, 1%75, was therefore the
earliest date upon which DOE's denial would be final, the earliest date

FINAL FINDINGS OF FACT,
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upon which appellants could obtain a vested right to the law governang
their applications, and a date on which the buffer zone regulation
(WvAC 173-134-060(2) (0) anéd DE 75-54}) of March 19, 1975, could only be
applied pros»ectively,.

We therefore conclude that appellants have applied to withdraw
artificially stored groundwater from within a buffer zone where such
withdrawals are prohibited by WAC 173-134-060(2) (¢) and DE 75-54,
both of whicn were prospectively and validly applied to appellants.

Iv

There 1s yet a further basis for denyving appellants’
applications for artificially stored groundwater. Let us assume,
for the purposes of argument, that DOE never adopted WAC 173-134-060(2} (o)
and DE 75-54 enurerating parcels that comprise a buffer zone. Neverthe-
less, the history of the federal-state negotiations in the Quincy Subarea
would require the same result in this case. This 1s s0 because the
United States and State of Washington, after long deliberation, arrived
at a solemn agreement by which the federal declaraticn of
artificrally stored groundwater would be accepted by the state in return
for a federal promise to allow a large guantity of that groundwater to
be appropriated by such persons as appellants. That federal promise
te allow appropriation was sugject to the limitiation, however, that
withdrawals not be allowed from groundwaters in direct hydraulac
continuirty with Potholes Reservolir whose wvaters were previously
committed to customers of the Colunmbia Basin Project.

Appellants have applied to vwaithdraw art1§1c1ally stored groundwater

which 1s 1n direct hydraulic continuity with Potholes Reservolir. Should

FINAL FIWUDINGS OF FACT,
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the DOE i1ssue perraits for the applications now before us, they would
be acting to undermine the solemn agreement between the United States
and the State of Washington thereby jeopardizing any apprepriation
of artaficially stored groundwater and threatening to reopen the
dispute settled by that federal-state agreerent. Should DOE 1issue
pernits for the applications now before us, 1t would therefore act in
ca~travention of the "public interest” as prohibited by WAC 173-136
-020(1) (b} and contrary Lo the interest of the federal declaration holder
as prohibited by WAC 173-134-0£0(2) (a) and WAC 173-134-060(3) (a).
v

Tne DOE letters now on appeal (Exhibits A-2 and R-8) should be
aflirrad insofar as thev deny appellants' applications for artificially
stored groundwater.

VI

Any Finding of Fact which 1s deemed to be a Conclusion of Law a1s

hereby adopted as such.
ORDER

The Department of Ecology denial of appellants' applications for
artif:crally stored groundwater (Applications QB-263 and QB~85) 1s
hereby affirred.

DOKE at Lacey, Washington, this /15 —_ day of March, 1978.

/"
PO UT%ON CONTRO% HEARINGS BOARD
{

NS
t!AZEZH: §h

CHERIS SMITE, “Mérber
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